49.402-4

this 49.402-3, the contracting officer de-
termines that a termination for default
is proper, the contracting officer shall
issue a notice of termination stating—

(1) The contract number and date;

(2) The acts or omissions consti-
tuting the default;

(3) That the contractor’s right to pro-
ceed further under the contract (or a
specified portion of the contract) is
terminated;

(4) That the supplies or services ter-
minated may be purchased against the
contractor’s account, and that the con-
tractor will be held liable for any ex-
cess costs;

(5) If the contracting officer has de-
termined that the failure to perform is
not excusable, that the notice of termi-
nation constitutes such decision, and
that the contractor has the right to ap-
peal such decision under the Disputes
clause;

(6) That the Government reserves all
rights and remedies provided by law or
under the contract, in addition to
charging excess costs; and

(7) That the notice constitutes a deci-
sion that the contractor is in default as
specified and that the contractor has
the right to appeal under the Disputes
clause.

(h) The contracting officer shall
make the same distribution of the ter-
mination notice as was made of the
contract. A copy shall also be furnished
to the contractor’s surety, if any, when
the notice is furnished to the con-
tractor. The surety should be requested
to advise if it desires to arrange for
completion of the work. In addition,
the contracting officer shall notify the
disbursing officer to withhold further
payments under the terminated con-
tract, pending further advice, which
should be furnished at the earliest
practicable time.

(i) In the case of a construction con-
tract, promptly after issuance of the
termination notice, the contracting of-
ficer shall determine the manner in
which the work is to be completed and
whether the materials, appliances, and
plant that are on the site will be need-
ed.

(j) If the contracting officer deter-
mines before issuing the termination
notice that the failure to perform is ex-
cusable, the contract shall not be ter-
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minated for default. If termination is
in the Government’s interest, the con-
tracting officer may terminate the
contract for the convenience of the
Government.

(k) If the contracting officer has not
been able to determine, before issuance
of the notice of termination whether
the contractor’s failure to perform is
excusable, the contracting officer shall
make a written decision on that point
as soon as practicable after issuance of
the notice of termination. The decision
shall be delivered promptly to the con-
tractor with a notification that the
contractor has the right to appeal as
specified in the Disputes clause.

[48 FR 42447, Sept. 19, 1983, as amended at 54
FR 48990, Nov. 28, 1989]

49.402-4 Procedure in lieu of termi-
nation for default.

The following courses of action,
among others, are available to the con-
tracting officer in lieu of termination
for default when in the Government’s
interest:

(a) Permit the contractor, the surety,
or the guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule.

(b) Permit the contractor to continue
performance of the contract by means
of a subcontract or other business ar-
rangement with an acceptable third
party, provided the rights of the Gov-
ernment are adequately preserved.

(c) If the requirement for the supplies
and services in the contract no longer
exists, and the contractor is not liable
to the Government for damages as pro-
vided in 49.402-7, execute a no-cost ter-
mination settlement agreement using
the formats in 49.603-6 and 49.603-7 as a
guide.

49.402-5 Memorandum by the con-
tracting officer.

When a contract is terminated for de-
fault or a procedure authorized by
49.402—4 is followed, the contracting of-
ficer shall prepare a memorandum for
the contract file explaining the reasons
for the action taken.

49.402-6 Repurchase against contrac-
tor’s account.

(a) When the supplies or services are
still required after termination, the
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